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REJOINDER BY RESPONDENT NO. 10
GRAMPANCHYAT AWALKHED

1. We, are Respondent No. 10 Grampanchyat
Awalkhed, added as Respondent by Daily Order dated
27/04/2023. (hereafter referred to as Respondent).

2. Respondent are Villagers of Awalkhed and the

total population of Awalkhed and surrounding wadis is
over 2000 Tribals.

3. Respondents are aware of the Hon’ble High
Court’s opinion on the land site at Survey No. 37 at
Awalkhed. The Hon’ble High Court at Bombay in Writ
Petition No. 4548/2010 has clearly mentioned that the
Respondents shall not, in any case, use the land for the
purpose of garbage dumping, without seeking leave of the
Hon’ble High Court (See Order dated 08/12/2011). The
Respondent are also aware of other Orders passed by the
Hon’ble High Court dated 19/11/2015 etc. Exhibit E —

Colly. |

4. The Respondents have also filed a Writ Petition
in the Hon’ble High Court, Writ Petition No. 10308/2011

opposing the selection of the site at Survey No.37 at
Awalkhed.

5. The Respondents state that the Divisional
Commissioner, Nashik by his Order dated 24/06/2009
held that the proposed site at Awalkhed was not suitable
because of its proximity to two wells, the village, the Zoiti
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River, and the Aseema School. The Divisional
Commissioner’s findings were based on a detailed Site
Inspection Report dated 05/05/2009 conducted by seven
government officials. Copy of the said order dated
24/06/2009 and the Site Inspection Report dated
05/05/2009 are annexed as Exhibits A and B. ||}

6. Hence the Order dated 06/05/2010 passed by the
subsequent Divisional Commissioner, Nashik is clearly
contrary to findings recorded. It is clearly illegal insofar
as it seeks to overrule the factual observations recorded on
24/06/2009 passed by the earlier Divisional
Commissioner. Further, the Order dated 06/05/2010 was
passed without informing the villagers or any of the
affected parties.

7. The Respondents state that the Awalkhed village
site 1s not good and proper to be used as a garbage
dumping site or for a solid waste management plan. The
site selection parameters need to be applied to identify the
suitability of any land space for solid waste management.
It 1s humbly submitted that Survey No.37 at Awalkhed is
not suitable for waste dumping or a Solid Waste
Management Facility as it 1s extremely close to the
schools attended by the children of the villagers, the
village wells, the Awalkhed village and surrounding
wadis and the Zoiti River. The leachate generated from
this dumping site will cause immense damage to the
environment, surrounding areas and its people. In view of
this, and by applying the precautionary principle, it is in

violation of various environmental laws in India.

3
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8. It 1s submitted that setting up the said dumping
ground would be illegal and contrary to the laws in India.
As per the ‘Asim Barman Committee’s Report on Solid
Waste Management’, the Central Government framed the
‘Municipal Solid Wastes (Management and Handling)
Rules 2000’ under the provisions of the Environment
(Protection) Act, 1986.

9. Now Solid Waste Management Rules, 2016 have
been notified by MoEFCC on 08/04/2016. Under the said
Rules, the Central Government has set out the criteria for
establishing and regulating the management and handling
of municipal solid wastes. Schedule-III to the said Rules
provides for specifications for landfill sites. Clause 8 reads

as follows:-

“8. The Ilandfill site shall be away from
habitation clusters, forest areas, water bodies,
monuments, National Parks, Wetlands, and places
of important cultural, historical or religious
interest.”

Hence, the proposed dumping site is in direct violation of

various laws in India.

10. These Rules have defined the Buffer Zone as
follows.

“7. “buffer zone” means zone of no development
to be maintained around solid waste processing
and disposal facility, exceeding 5 TPD of installed
capacity. This will be maintained WITHIN total
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and area allotted for the solid waste processing
and disposal facility.”

11. Aseema Charitable Trust runs a School in
Awalkhed for tribal children from kindergarten to
Standard-X called Aseema Bal Shaikshanik Kendra
affiliated to the Maharashtra State Board. There are over
500 children studying in the school aged between 2.5 to
16 years. The children of the school would be extremely
vulnerable to the pollution that will be caused by the
proposed dumping ground. The proposed dumping
ground will not only contaminate the groundwater table
but also release harmful atmospheric gases that will cause
problems in the health of young children at the school.
Hence, it is extremely important to consider these factors
as it directly impacts the Right to Life and Right to
Education of children. The ‘precautionary principle’
will have to be applied while deciding in such issues and
when there i1s any grey area of understanding and
interpretation.

12. 1t is submitted that the said dumping ground will
prove to be a health hazard for the local village at
Awalkhed and the surrounding wadis of Jambulwadi,
Karachiwadi, Rerewadi, Warachiwadi and Chandwadi
comprising over 2000 tribals, who are engaged in
agricultural activities. The dumping ground will also
contaminate the water of the two wells, which are at a
distance of only 70 metres and 110 metres, that are used
by the villagers in the surrounding areas for drinking
purposes. In addition, it will also contaminate the Zoiti
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River which is situated merely 10 meters away from

the proposed site. The topography of the village is such

that all the runover water shall flow towards the villagers
drinking water sources and also towards the Bhima River
which connects to Vaitarna Dam and supplies water to
Mumbai city. These are the same exact grounds on the
basis of which, the applicant is seeking shifting of the
MSW management facility.

13. It is submitted that the dumping and its leachate
content would lead to groundwater and leachate
contamination, air pollution, and water pollution in the
nearby river and nallas of Awalkhed. In addition, the
dumping will also lead to the contamination of the
surrounding trees and forests that are rich in medicinal
herbs. Hence, the damage by setting up of the said plant
will be grave, irreversible and irreparable in nature.

14. The Respondent wish to oppose every intention
of the Applicant who is suggesting the Awalkhed land
space to be utilized for solid waste management.
Applicants have impleaded everyone as Respondents,
except the Grampanchayat Awalkhed who are the main
people to be affected by such relocation. The order in the
present OA will be directly and adversely affecting the
Grampanchayat Awalkhed and the residents in it. As such
it is of utmost importance that this intervention application
be allowed and the Respondents are heard in this matter.

15. The Respondent Villagers and its Gram Sabha
have passed ten resolutions to date vehemently opposing
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the setting up of the Municipal Solid Waste Management
Facility at Sr.37 at Awalkhed. The said Resolutions are
annexed as Exhibit C — Colly. ||}

16. They have also made representations on 17% and
215 May 2012 to the Divisional Commissioner, Nashik;
the Collector, Nashik; the Tehsildar of Igatpuri; the
Governor, Maharashtra; the Chief Minister, Maharashtra;
the Minister of Tribal Affairs, Maharashtra; and the State
Minister of Urban Development. These are yet unheard,

undecided.

17. Inreply to a letter dated 17/07/2012 sent by the
Divisional Commissioner to the Office of the Governor,
the Divisional Commissioner stated that there seems to be
a violation of the provisions of the Bombay Gram
Panchayat Act, 1958 and The Panchayats Extension to
Scheduled Areas (PESA) Act, 1996. As per the provisions
of these acts, the Gram Sabha is the competent authority
to decide the land use of a revenue village under the
concerned Gram Panchayat. Before the purchase of the
land by the Igatpuri Municipal Council for setting up a
Solid Waste Management Facility, there was no official
correspondence between the Igatpuri Municipal and the
Gram Panchayat, Awalkhed. The letter of the Divisional
Commissioner further states that the No Objection
Certificate dated 06/01/2006 obtained from the

Sarpanch was given in his individual capacity and

without any Gram Panchayvat or Gram Sabha

resolution. Neither the Gram Sabha nor the Gram
Panchayat of Awalkhed were consulted before the

7
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purchase of the land from a tribal family for a Solid Waste
Management Facility of Igatpuri Municipal Council. The
said letter of the Divisional Commissioner, Nashik 1is
annexed as Exhibit D [}

18. According to the Respondent, Paras. 2. (Cause of
Action) and f. and Prayer a., are objectionable and the
Respondent vehemently oppose the setting up of the
Municipal Solid Waste Management Facility at
Awalkhed. The Awalkhed site is not suitable for the
very same reasons and apprehensions raised by the
applicants in the OA in respect of the Golibar Maidan
site at Igatpuri. The reasons, topography,
environmental, health risks and reasons and
apprehensions are the same, relevant and valid here as
well.

19. Applicant may apply to MPCB to shift it from
Golibar Maidan BUT they can’t apply to shift it near
Grampanchayat Awalkhed. Applicant has no
authority, scientific basis, study report to make such
baseless, wild and arbitrary suggestion.

20. The toxins produced by the dumping will cause
air pollution dangerous to the health and safety of the
people living in the nearby areas and the ecology on the
whole.

21. Due to the site’s proximity to water bodies and a
School, it is likely to affect the Right to Health and the
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Right to Education of the people and children of the

surrounding villages.

22. The High Court Order dated 19 November 2015
required the Principal Secretary, Urban Development
Department to call a meeting of all concerned parties
including the representatives of Awalkhed Gram
Panchayat. A meeting was held in the Chambers of the
Principal Secretary on 20 January 2016 and all parties
were heard by the Principal Secretary. The High Court

Order required the Principal Secretary to make a brief

reasoned order after hearing all the parties. However,

the Principal Secretary has not made any report and

no such Report has been filed on the record of the High

Court or been served on the Respondent. Exhibit E —
Colly. |}

23. The Applicants are aware that the site located at
Survey No. 37 Awalkhed Village is not suitable for
garbage dumping and are also aware of the High Court
Orders that were passed pertaining to the same subject
matter, are not yet fully complied. This matter is still
pending before the Hon’ble High Court and hence it
should be raised there only, considering the judicial
propriety and discipline.

Jn

Place: Pune Raghunath Mahabal
Date: 18-Sep-23 Advocates for Respondent No.
10 — Grampanchayat Awalkhed
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No. NPA/1/1/44320/

Outward No 44272/09

Office of Divisional Commissioner
Nashik Road
24.06.2|009

To, ! i | .

District Collector, Nashik

. (Municipal Branch) i .
P A
Sub: Aseema Lducation Centre’s ¢ i

opposition  to the Igatpuri Municipal Council
regarding the private Jand purchased for solid waste management, and an
inspection for thc_ sanie conducted on 05.05.09.

With relerence to the above subject, we wish to inform you that the Igatpuri Muricipal Council
has purchased privaté Jand for solid waste management from S. No. 37 Awalkheda by payment
of R., 4,16,000/- out’of grants received from the 12" Finance Cotnnission for that purpose.
Aseema Education Centre, Mumbai has, however, ¢omplained to higher authorities and as per
instructions from the Divisional (‘émmxsswner (GAD) oh 05.05.09, an inspettion: of the land

was conducted By Hon. Dy. Commissioner, Nashik alohg wnh 6fﬁ¢ers of ‘othér concerned
departiments.

Aseema Education Centre’s representatives were present at the time of this inspection. They
pomted out that the garbage depot would be detrimental to their Educatlon Céntre and their
future educational programmes. They also provided information on five alternative sites suitable
for sclid waste management. These sites were also visited on 05.05.09. Out of the places

, mOpcct»d Nandgaon Sado S. No., 1184 Shetra 18 Hectare 23, is a gtvernment owned pasture.

This land is not ¢lose to any habitation. As per the provisions of the Solid Waste Management
Rules 2000, this land is ideal for the proposed garbage depét of the Igatpuri Municipal Council.
Ih this regard, all officers of the concerned department have expressed their consent. The
Hspection ceport is attached. A NOC for the proposed site and approval to transfer the garbage
depot has been given by the Hon, Divisicnal Commmissioner. Kmdlyl mform the Chief Officer,

Igatpuri of the same and also caution that funds received for solid waste management are not
plsusul

" Kindly take further action in this matter and submit a compliande report to this office.

—

: Sd/-
s ' For Divisional Commissioner, Nashik

(At directions of Fon. Divisional Commissioner) W

Y,
CERTIFIED TO BE A TRUE UE-COP

M 2
MANLE KSTIA & gr'l’“N/\.

g Notary,
ors <&t
cates, Solicit
/\de')' < cotiaital Doshi .v\ \rg
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REPORT ON INbl’[ CTION OY PROPOSED GARBAGE DEPOT SITE OF THE
e IGA TPURK MUNICIPAL COUNCIL ON 05.05.2009

The following ofﬁcmls were present for the inspection of the proposed garbage depot site of the
Igatpuri Murcipal Council on 5.5.2009 at 4 P,

Al

Dy. Commissioner (GAD) Nashik

S.D.C. Nashik Collettor's Office

Tehsiidar, Igatpuri

Chief Officer, [gatpuri Municipal Council

Ground Water Development Administration, Nashik
6. Divisional Officer, Pollution Control Board, Nashik
7. Asst. Director Town Planning, Nashik

D -

o W

Aseema Education Centre has purchased private land with a view to open a branch of their
education centre in Igatpuri, This land is within limits ‘'of Awalkheda village. The Igatpuri
Municipal Council has purchased private land for a garbage depot ?pposite the land purchasec]
by Aseema. Both properties face each other and there is a small road in between them which

leads to Awalkheda / Jambulwadi village. The Igatpuri Mmpmpﬁl Council’s land adjoins the
road and a rivulet which flows in the monsoon. In the vizinity, there are two wells which are
accessed by the residents of Awalkheda and Jambulwadi to fetch water for their daily use. One
Ef these wells dries during the sumnier and the other, belonging to Aseema Education Centre,
has water throughout the year. This well is 50 ft deep with Water,up to the 30 ft level. In the
previous year, when there was a drought—hke situation, villagets from ‘Awalkheda / Jambulwadi
L‘sed the well. There are 200 houses in Awalkheda and the population’is 98T There is only one
road leading to the garbage depot of the Igatpuri Municipal Council. The depot has received an
approval from the Pollution Control Board on 07.01.2006. This land is at a height with a qlope
towards the East and the South. During the monsoon, there is a continuous flow of water [rom a

height into a nearby rivulet, These matters emerged at the time of inspection and such land is
unlit for the garbage depot.

Aseema Education Centre has informed the Igatpuri Marnicipal Council that as the depot faces
ther school, it would be detrimental to their students in the futuré, In order to find an alternative

site, five places in the vicinity were shown to the officers. Information on these places is as
l?elow—

Place No. 1; It is at a distance of 7.5 kms from Jgatpuri city in Chinklekhare Shiwar in an area
known at Adhurpada, in Gat. No. 4654 measuring 19 acres and 36 gunthas. It belongs to Mr.
Ashok Chaudhari and two brothers, It adjoins a small read. There is no well nearby, This land is

“private land and as it is beyond the ghat road it is unfit for the garbage depot of the lgatpuri
Municipal Council.

Place No. 2: It is at a distance of 9.5 kms from Igafpurx city in Chinklekhare Shiwar S. No.
209/210 and. measures 6 acres and 21 gunthas. Tt is far away from the main village and road.
There is a village on the east side of this land. It belongs to Laccha and Bachchubhai Ughade. It

|
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o

MANEKSHA & SETHNA,
Advocates, Solicitors & Notary,
8, Ambalal Doshi Matg,
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IS unht for the parka

garbage depot by the Ig

_nlpllrl Municipal Council and is suitable for the samc.

On 05.05.2009, rcprescntali\'cs of Aseema [Education Centre and the
government officers jointly inspected the land purchased by the Igatpuri Municipal Council for
solid waste management as well as five alternative sites suggested by Aseema. The report is as

mentioned above.

. Sd/-

S.D.O. Nashik

2. Sd/-

Sd/-

iC garoape
the [gatpuri Municipal C. . )
) via NI Y
Place No, 3: It is at a distance of 10 kms from [gat y k! 31 '
‘ i VIS drom (gatpur ity in Chinklekl.are Shiwar 8. No. 201
and measures 24 acres and 28 gunthas It belongs ¢ ™ An T tis 2 ki ) f
o B ociongs to Mr. Ananda Tote. It is 2 kms away from the
main road. It is unfit for the garbage epot of the Igatpuri M 'vz---' ipal Council as it is beyond the
hot road and the Toataie! Kfvetalast Wy R ERATEER S o aw vk Bor tha
£ road and the [gatpuri M nicipal Council would be reguired to build a new road for the
same.
Place No. d: It is at a distance of 9.4 kms from igatpuri city in Chinklekhare Shiwar S. No. 200
and measures | acre and 34 gunthas. It belongs tc Mr. Bacciu Gohra. The land is insufficient fo
the ”ut”;: depot of the Igatpuri Municipal Council and is therefore unfit for the same
y gLl
, ) , o et
Place No. §: It is at a distance of 7 kms from Ig n.,n,.x city and is at Nandgaon Sado Shiwar. 5. '™
8 i e
No. of the iavxd 15 1184 and it measures 18 acres 23 gunthas. This land belongs to the government €* oy
. pre-t e
and is used as a Pastuxc There is no habitation nearby. However, there is 2 hut-like structure ata <
- I N L~-1al;‘.
distance of 700-800 metres in a nearby field. This land was initially identified for the site of the *
0o
et

above mentioned

Dy. Comissioner (GAD)

Nashik

Tehsildar, Igatpuri

3. Sd/-

Chief Officer, Igatpuri Municipal Council

4. Sd/-

Ground Water Development Admlmstratlon Nashik

5. Sdr-

.

Divisional Ofﬁcer, Pollution Control Board, Nashik

'-,»- .

6. Sd/-

Asst. Director, Town Planning, Nashik
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Resolution

Subject:- Resolution against the proposed Garbage Depot at Mauje
Awalkhed.

Igatpuri Nagar Parishad has proposed a site for a garbage depot in gat No. 37 at
Mauje Awalkhed. But Igatpuri Nagar Parishad has fraudulently bought the land in
gat No. 37 of Smt. Laxmibai Warghade, a resident of Awalkhed, without obtaining an
NOC from Awalkhed Gram Sabha and Gram Panchayat.

If this garbage depot is made, the two wells and a dam at the site, which are the
only source of drinking water after the monsoon, will become contaminated and
spread disease. Therefore, all the villagers and Gram Panchayat members are
strongly opposed to this work.

During monsoon a river flows from the forest and top of the hills and passes close
proximity of the proposed garbage depot site. It meets the Vaitarna river and the
dam, which is the source of water for people in Mumbai.

The waste management of Igatpuri town is not done in Igatpuri town but Igatpuri
Nagar Parishad wants to dump in Awalkhed Gram Panchayat region which is a
tribal area. We are strongly opposed to it.

However, under no circumstances should the said Garbage depot be started in
Awalkhed Gram Panchayat.

The Gram Panchayat through this resolution empowers the Hon'ble Sarpanch to
object to the proposed garbage depot and to appeal or file suits in appropriate
courts. This resolution has been entered into record number d 6 this day of 21*' Mar

2023. ﬁ
| e
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Subject:-Opposition of Gramsabha against proposed Solid Waste

Management site of Igatpuri Nagarparishad

Ref.: Your D.O.LetterNo.No.Rajbhavan-1012/CR-4324/DRB/2012
Dated 16™ June 2012.

Dear Sir,

1 have gone through your D.O. letter No.Rajbhavan-1012/CR-
4324/DB/2012. Dated 16" June 2012. The issue is related to Solid Waste
Management Project of Igatpuri Municipal Council . After discussion with Chief
Officer, Municipal Council , Igatpuri and Sarpanch and Gramsevak of Awalkhed
Grampanchayat prime—facie there seems to be violation of Bombay Gram
Panchayat Act 1958 and PESA Act 1996.

1) As per Section 8AA and 54(A)(L) of Bombay Gram Panchayat Act 1958,
Gram sabha is the Competent authority to decide land use of revenue village
under concerned Gram Panchayat. Municipal Cauncil Igatpuri purchased 1.60
Hectre land from Smt. Laxmibai Deoram Warghade and her family, by following
procedure and iy-rincn order of Collecter Nashik dated 15-3-2008. Before purchase
of such land, there was no official correspondance between Municipal Council
Igatpuri and Gram Panchayat Awalkhed. No objection Certificate dated 6-1-2006
taken from Sarpanch in individual capacity, and withiout any GramPanchayat
resolution or Gram Sabha resolution. (Page No. 1 To 4)

2) As per provision 4(i) of PESA Act 1996, the Gram Sabha or the Panchayats
at the appropriate level shall be consulted before making the acquisition of land in
the Scheduled, Areas for development projects and before re-settling or

rehabilitating persons affected by such projects in the Scheduled Areas; the actual
planning and implementation of the projects in the scheduled Areas shall be co-
ordinated at the State level. Neither Gram Sabha nor Gram Panchayat Awalkhed
was consulted 'before purchase of land from Tribal family for Solid Waste

Management Project of Igatpuri Municipal Council and there was no official

correspondance’ between Municipal Council Igatpuri and Gram Panchayat
Awalkhed.

(Page No. 5 To 7)
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3) The:re 8er two Writ Petitions No. WP 4548 of 2010 and WP 10308 of 201 (Sx
are pending in the High Court of Judicature Bombay bench at Mumbai. First Writ
Pet%t%on No. 4548 of 2010 was filed by Dilbur Parakh and others and second Writ
Petition No. WP 10308/2011was filed by Suresh Soma Kevari and others.
Hon’ble High Court clubbed both these Petitions and will be decided in the due
course of time.:

4)We have instructed Municipal Council Igatpuri to consult Gram Sabha of
Awalkhed Gram Panchayat for obtaining NOC of Gram Sabha and try to execute
Solid Waste Management project for mutual benefits of both Municipal Council
and Gram Panchayat. '

This brief report s submitted for your kind perusal.

Yours Sincerely,

QL/ J aya%&wad)
£ 4

To, . \47
Shri. Vikas;I Chandra Rastogi

Secretary to Governer
Raj Bhavanm, Malbar Hills, : )
Mumbai- 400035 :

't\: -

pof Rasta®
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Civil Application No. 396 of 2015

Kamal Mehta v. Igatpuri Municipal Council
2015 SCC OnLine Bom 6995
In the High Court of Bombay
(BEFORE NARESH H. PATIL AND S.B. SHUKRE, JJ.)

Civil Application No. 396 of 2015
Mr. Kamal Mehta & others ..... Applicants

V.
The Chief Officer, Igatpuri Municipal Council & others
Respondents

With
Civil Application No. 394 of 2015
Dilbur Parakh & others ..... Applicants

V.
Mr. Kamal Mehta & ors. ..... Respondents
With
Civil Application No. 395 of 2015
Mr. Suresh Soma Kewari & others ..... Applicants
V.
Mr. Kamal Mehta & ors. ..... Respondents
In
Writ Petition No. 9919 of 2012
Mr. Kamal Mehta & others ..... Petitioners
V.
The Chief Officer, Igatpuri Municipal Council & others
Respondents
With

Writ Petition No. 4548 of 2010
Dilbur Parakh & others ..... Applicants

V.
The State of Maharashtra & ors. ..... Respondents
With
Writ Petition No. 10308 of 2011
Mr. Soma Suresh Kewari & ors. ..... Petitioners
V.
The State of Maharashtra & ors. ..... Respondents

Mr. Aditya Bapat a/w. Nikita i/b. Ranchoddas & co. for the applicant in caw 396/15.

Mr. Ranbir Singh a/w. Nikita i/b. Malvi Ranchoddas & co. for the petitioner in wp
9919/12.

Mr. Fredun D'vitre, Sr. Counsel a/w. N.R. Modi i/b. Rustamji & Ginwala for the
petitioner in wp 10308/2011.

Mr. Percy Gandhy a/w. Mr. Punthy Shah i/b. Maneksha & Sethna for petitioner in wp
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4548/2010.

Mr. Arvind Aswani i/b. Mr. J.G. Reddy for respondent no. 2 in PIL 41/2011 and
respondent no. 6 in CP 33/12 and respondent no. 2 in CP 230/12.

Mr. A.B. Vagyani, Government Pleader a/w. Mr. P.G. Sawant, AGP for the State.

Mr. H.V. Mehta a/w. Parag Vyas, advocates for Union of India for respondent no. 6.

Ms. Sharmila U. Deshmukh for respondent no. 5 Pollution Control Board.

Mr. S.S. Pakale i/b. Mr. A.R. Belge for respondent no. 1 for Municipal Council.

Civil Application No. 396 of 2015; Civil Application No. 394 of 2015; Civil
Application No. 395 of 2015; Writ Petition No. 9919 of 2012; Writ Petition No.
4548 of 2010; and Writ Petition No. 10308 of 2011
Decided on December 10, 2015
P.C.

1. Learned Counsel for the petitioners has moved for speaking to minutes of order
dated 19* November, 2015 to correct the appearance clause of the order.

2. In clause (ii) of appearances, “Mr. Fredun D'vitre Senior Counsel a/w. Mr. N.R.
Modi i/b. Rustamji & Ginwala for the petitioners in WP No. 10308/2011” be shown and
“Mr. Percy Gandhy a/w. Ms. Punthy Shah i/b. Maneksha & Sethna for petitioners in WP
4548/2010” be shown.

3. In the last sentence of last paragraph the date “25' January, 2015” be corrected
as “25'™ January, 2016”.

4. The order stands corrected accordingly.

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/
notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/
rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The
authenticity of this text must be verified from the original source.
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Civil Application No. 396 of 2015

Kamal Mehta v. Chief Officer, Igatpuri Municipal Council
2015 SCC OnLine Bom 8174
In the High Court of Bombay
(BEFORE NARESH H. PATIL AND S.B. SHUKRE, JJ.)

Civil Application No. 396 of 2015
Mr. Kamal Mehta & others ..... Applicants

V.
The Chief Officer, Igatpuri Municipal Council & others
Respondents

With
Civil Application No. 394 of 2015
Dilbur Parakh & others ..... Applicants

V.
Mr. Kamal Mehta & Ors. ..... Respondents
With
Civil Application No. 395 of 2015
Mr. Suresh Soma Kewari & others ..... Applicants
V.
Mr. Kamal Mehta & Ors. ..... Respondents
In
Writ Petition No. 9919 of 2012
Mr. Kamal Mehta & others ..... Petitioners
V.
The Chief Officer, Igatpuri Municipal Council & others
Respondents
With

Writ Petition No. 4548 of 2010
Dilbur Parakh & others ..... Applicants

V.

The State of Maharashtra & Ors. ..... Respondents
With
Writ Petition No. 10308 of 2011

Mr. Soma Suresh Kewari & Ors. ..... Petitioners

V.
The State of Maharashtra & Ors. ..... Respondents

Mr. Aditya Bapat with Nikita i/b. Malvi Ranchoddas & co. for the applicant in CAW

396/15.
Mr. Fredun D'vitre Senior Counsel a/w. Percy Gandhy a/w. Punthy Shah i/b.
Maneksho & Sethna for petitioners in WP No. 4548/2010.

Mr. S.S. Pakale i/b. Mr. A.R. Belge for respondent no. 1 Municipal Council.
Mr. A.B. Vagyani, GP a/w. Mr. P.G. Sawant, AGP for the State.
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Mr. H.V. Mehta & Parag Vyas for Union of India.

Ms. Sharmila U. Deshmukh for Pollution Control Board.

Civil Application No. 396 of 2015; Civil Application No. 394 of 2015; Civil
Application No. 395 of 2015; Writ Petition No. 9919 of 2012; Writ Petition No.
4548 of 2010; and Writ Petition No. 10308 of 2011
Decided on November 19, 2015
P.C.

1. The Chief Officer of Respondent no. 1 Council is present in the Court. The learned
Counsel appearing for the Municipal Council on instructions submits that a tender was
floated for Bio Sanitization process for treating disposal of garbage dumped on the
existing dumping site. Learned Counsel submits that within a week appropriate orders
would be issued in favour of the successful bidders and process of sanitization of the
garbage dumbed on the existing dumping ground would thereafter start.

2. The learned Government Pleader Shri Vagyani has placed on record minutes of
the meeting held under the Chairmanship of the Principal Secretary, Urban
Development Department on 4th September, 2015 consequent to our order passed on
3rd August, 2015. The copy of these minutes was served on the other side today itself.
The same is taken on record and marked ‘X-1’ for identification. Learned Counsel
appearing for the petitioner in Writ Petition No. 4548/2010 and 9919/12 submits that
they were not invited to attend the meeting. If opportunity was provided then they
would have put substantial issues before the Principal Secretary, according to learned
Counsel. It was submitted that Awalkhed Gram Panchayat was also not represented in
the meeting.

3. We have perused the minutes drawn. We find it appropriate that the Principal
Secretary calls for a meeting to be attended by authorised representatives of the
petitioners in Writ Petition No. 4548/2010 and 9919/2012. The notice of meeting shall
be served through the learned Counsel appearing for the petitioners before this Court.
The authorised representative of Awalkhed Gram Panchayat shall also be invited to
attend the meeting. The representatives of Municipal Council, Maharashtra Pollution
Control Board and any other technical experts/Government Officers as the Principal
Secretary desires, shall also be invited for the meeting.

4. Learned Government Pleader submits that winter session of State Assembly is
likely to commence from 7t December, 2015. Therefore, he seeks some more time.

5. We expect the Principal Secretary to complete this exercise by 2" week of
January, 2016. A brief reasoned report be placed on record by the Principal Secretary
after hearing the concerned parties. All issues on merits are kept open. Stand over to
25t January, 2015, to be listed under caption ‘fresh matters’.

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/
notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/
rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The
authenticity of this text must be verified from the original source.
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
APPELLATE SIDE CIVIL JURISDICTION

WRIT PETITION NO. 4548 OF 2010

Ms. Dilbur Parakh & Ors. ....Petitioners.
The St:'l[tse' of Maharashtra & Ors. ....Respondents.
WITH
WRIT PETITION NO. 10308 OF 2011
Suresh Soma Kewari & Ors. ....Petitioners.
The St‘a[ts; of Maharashtra & Ors. ....Respondents.
WITH
WRIT PETITION NO. 9919 OF 2012
Mr. Kamal Mehta & Ors. ....Petitioners.
The vatsé of Maharashtra & Ors. ....Respondents.

Mr. Rafiq Dada, Senior Advocate a/w Mr. P.D. Ghandy a/w Mr. S.A.K.
Najam Sani i/by Maneksha and Sethna for the Petitioners in Writ Petition
No. 4548 of 2010.

Mr. S.S. Pakale /by Mr.Kirankumar Phakade for Respondent No.3.

Ms. Sharmila Deshmukh for Respondent No.4 in Writ Petition No. 4548 of
2010 and for Respondent No.5 in Writ Petition No. 9919 of 2012 and for
Respondent No. 4 in Writ Petition No. 10308 of 2011.

Mr. M.S. Bharadwaj for Respondent No. 6 in Writ Petition No. 4548 of 2010
and for Respondent No.6 in Writ Petition No. 10308 of 2011.

Mr. Gautam Patel, Senior Advocate a/w Mr. Amin Raichur i/by Malvi
Ranchoddas and Co. for the Petitioners in Writ Petition No. 9919 of 2012.
Mr. A.B. Vagyani, AGP for the Respondent-State.

Mr. Fedrick D'vitre, Senior Advocate a/w Mr. Vivek Menon a/w Ms. Chhaya

Asher i/by Rustamji and Ginwala for the Petitioners in Writ Petition No.
10308 of 2011.

2 Downloaded on - 16/01/2013 15:40:25 ::CMIS-CC
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CORAM: MOHIT S. SHAH, C.J. AND
ANOOP V. MOHTA, J.
DATE : 10 JANUARY 2013

P.C.:-

The subject matter of all these petitions is a dispute about the
dumping site for dumping Municipal Solid Waste of the Igatpuri Municipal
Council. All the three petitions are, therefore, inter-connected. Therefore,
the Petitioners in each Petition shall supply complete set of petition along
with the other pleadings to the Petitioners in the other two petitions. This
shall be done on or before 14 January 2013.

@ ;
- 2 All the three . Petitions now, be listed for hearing on
30 January 2013.
CHIEF JUSTICE
(ANOOP V. MOHTA, J.)

212

;2 Downloadad on - 16/01/2013 15:40:25 ::CMIS-CC
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HIGH COURT, BOMBAY 0119504
1 wp-4548-10.5xw
dgm
IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION
WRIT PETITION NO. 4548 OF 2010
Ms. Dilbur Parakh and ors. ... Petitioners
Vs
The State of Maharashtra & ors. .... Respondents

4
24
Mr. Rafiq Dada, Senior- ‘Advocate with Mr. PD. Gordhy i/by

M/s.Maneksha and Sethna for the petitioners.
v’

Mr. S.N. Patil, Q(;P‘f\f“or respondent nos..1 and 2

-

c"“}
Mr. S.S, %{Pakale 1/by Klraml{umar Phakade for respondent no.3.
1,
Mﬁ‘eManSI Joshi ,for respondent no:

\ ,
\ CORAM: D. K. DESHMUKE &

AT o
 DATE TDécember 08, 2011

BC.:

Rule. Leave to amend. Amendment to be carried out within
two weeks. Interim order which is presently operating shall continue
to operate. It is clarified that the Respondents shall not in any case
use the land for the purposes of dumping without seeking leave of this

Court.

“Disclaimer Clause : Authenticated copy is not a Certified Copy”
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2 Place the matter for final hearing on 30 January 2012.

Respondents to file affidavit if they so desire well in advance.

(ANOOP V. MOHTA, J.) (D. K. DESHMUKH,J.)
%,
0‘& TRUE COPY
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
APPELLATE CIVIL JURISDICTION

WRIT PETITION NO.4548 OF 2010

Dilbur Parakh & Others. - ..Petitioners
Versus
The State of Maharashtra & Ors, ..Respondents

Mr. Rafiq Dada, Senior Advocate along with Mr. P.D. Ghandy with
Sanidhi Vedpathak i/b. Maneksha & Sethna for petitioners.

Mr. S.N. Patil, AGP for Respondent No.1 and 2 for State.

Mrs. Manasi Joshi for Respondent No.4.

Mrs. S.S. Pakale i/b. Kiran Kumar Phakade for respondent No.3.

CORAM: MOHIT S, SHAH. C. J. AND
GIRISH S. GODBOLE, J.
2 t 201
PC:

What is challenged in this petition under Article 226 of the
Constitution is the order dated 6 May 2010 (Exhibit E) of the Divisional
Commissioner, Nashik, rejecting the petitioners’ complaint against the
proposed 'setting up of Municipal Solid Waste Treatment & Disposal site
on the land bearing Survey No.37 at Awalkheda in Taluka Igatpuri of
District Nashik. The petitioners have also prayed for an injunction
restraining the respondents from setting up the dumping ground on the
above land.

3.  The petitioners’ challenge to the proposed setting up of Municipal
solid waste disposal site is mainly based on the contention that the
petitioners’ Centre at Awalkheda is in the vicinity of the land in question
and, therefore, the Municipal waste disposal site cannot be developed on

the land in question.

“Disclaimer Clause : Authenticated copy is not a Certified Copy”
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4.  The Municipal Solid Waste (Management & Handling) Rules,
2000 have been made by the Central Government in exercise of the
powers conferred by Sections 3, 6 and 25 of the Environment
(Protection) Act, 1986. Rule 5(2) of the Rules provides that the District
Magistrate or the Deputy Commissioner of the concerned district shall
have the overall responsibility for the enforcement of the provisions of
these Rules within the territorial limits of their jurisdiction. As per Rule
6(2) of the said Rcﬁllélé’,r'i{m State Pollution Control Board after the

o e :
receipt of application from the municipal authority for grant of

authorisation for setting up waste processing and disposal facility

‘including landfills, shall examine the proposal taking into consideration

the views of other agehcies prior to issuing the authorisation. When the
State Board decides to issue authorisation, it is to be issued in Form Il
to the municipal authority and the authorisation is to be valid for a given
period and after expiry of the validity period, a fresh authorisation is
required to be issued. Rule 7 provides that any municipal solid waste
generated in a city or a town, shall be managed and handled in
accordance with the compliance criteria and the procedure laid down in
Schedule II to the Rules. Rule 7 further provides that the waste
processing and disposal facilities to be set up by the municipal authority
on their own or through an operator of a facility shall meet the
specifications and standards as specified in Schedules IIl and IV.
Schedule I to the Rules even provides for time limits within which the
municipal authority must provide for such facilities for waste processing
and disposal of the municipal waste. The date stipulated for this purpose

was 31* December, 2003.

5.  When the Igatpuri Municipal Council applied for authorisation

“Disclaimer Clause : Authenticated copy is not a Certified Copy”
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under Rule 6, by communication dated 16 January, 2006 (Annexure R-8)
the Maharashtra Pollution Control Board issued the authorisation in the

following terms:-

“To: Date:; 16.1.06.

The Chief Officer,

Igatpuri Municipal Council,
Igatpuri,

Tal.Igatpuri,

Dist, Nashik.

Sub: Proposal regarding arrangement of Solid Waste Land Filling
Site Authorization.
Ref: 1.Municipal Solid Waste (Management and Handling) Rules,
2000,
2.Your Letter No.INP/Health/GL/S/4047/06 dated
15.1.2006.
3.Visit to the Aavalkhed village site dated 07.01.2006.

Sir,

With reference to the above mentioned subject it is hereby
informed to you that this office has inspected the proposed
premises of village Aavalkhed Boundary, Tal. Igatpuri, Dist.
Nashik bearing Gat No.37 on 07.01.2006. The said premises is
suitable for the Solid Waste Project. But, it is necessary to
implement the proper remedies so that due to this proposed project,
mainly in the rainy season no water pollution of cannal dam and
lake will be caused and nuisance of rotten smell will not be spread
in the surrounding areas. Also it is binding to obtain No Objection
Certificate in respect of the said concemned premises from the
Ground Water Survey Department, Health Department, Municipal
Council Department, Planning Department and Revenue
Department. '

Yours faithfully,
Sd/-

(P.K. Mirashe)
Regional Officer, Nashik.”
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6.  The Igatpuri Municipal Council thereafter purchased the said land
and started the work for proceeding to construct compound wall
surrounding the land in question and also construct a road leading to the
said land. The petitioners moved this Court by filing the present Writ
Petition contending that since the educational centre being run by the
petitioners’ trust is in the vicinity of 500 meters of the land in question,
the land in question is not suitable for municipal waste processing and
disposal.  Reference is made to the report prepared by the Deputy
Commissioner (GAD) Nashik pursuant to the visit of the site on 5 May
2009 and the subsequent order dated 6 May 2010 rejecting the
petitioners’ complaint. In the affidavit in reply filed on behalf of the
Igatpuri Municipal Council as well as on behalf of the Maharashtra
Pollution Control Board, it is contended that the land in question is

suitable for municipal waste processing and disposal facilities.

7. It is necessary to refer to thé note submitted by the Pollution

Control Board along with their affidavit in which the following

statements are made:-
“Igatpuri Municipal Council is C Class local body and as per the
2001 census the population is 31539, presently about 5 to 6 MT
Municipal Solid Waste is generated everyday in the city area and
as per the MSW rules, Municipal Council has to set up plant for
processing of the same waste. Although the rules notified in the
year 2000 and time period specified for identification of landfill
site for future use and making site ready for operation was upto
31.12,2002 or earlier and for setting up the facility was upto
31/12/2003 or earlier, due to non availability of required land in
the municipal council area, the facility is not yet developed and the

practice of the dumping of the waste in the area is still continue.
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Now as per the provisions of the notification, Municipal Council

‘was trying to get the land available for the project since 2002,

however, as the city is located in the hilly area and no suitable
land/options available in council area, they have selected site at
Gat No.37, village Awalkhed, Tal. Igatpuri, Dist. Nashik which is a
private land and obtained NOCs from the concerned departments,
such as, Ground Water Survey Development Authority,
Maharashtra  Pollution Control Board, Forest Deptt.,
Grampanchayat Awalkhed, District Collector Nashik etc. and after
following laid down procedure it is purchased for the MSW
project site”.

“Environmental issues:

1. Location:

Proposed site is located at Gat No.37, village Awalkhed, Tal.
Igatpuri, Dist. Nashik, at a distance more than 350 mtrs. from the
village Awalkhed (population below 1000 souls as per the 2001
census). The village is located on the top of the slope of the area
towards West side. The complainant’s educational trust is also
located at village Awalkhed towards North — West side from the
proposed site. It is also located on the top of the slope of the area.

The Municipal council Igatpuri has purchased 1.6 hectors of
land in the low lying/hilly area at the bottom of the slope of the
area. The municipal authority has proposed to set up a plant at the
middle of the site. They have also proposed to provide following
facilities at site:-

a.  The waste processing & disposal site will be fenced and
provided with gate to prevent unauthorised entry.
b. The approached roads to the site will be made and

maintained regularly.
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c.  The internal roads will be made to facilitate easy movement

' of the vehicles and tipping up of waste at site during
mansoon.

d.  The toilets will be constructed for the employees working at
site,

e.  The necessary green belt will be developed to control dust
and fine waste.

f. The necessary arrangements for leachate collection will be
provided.

g. The arrangements for safe drinking water and adequate
water will also be mode available for control of accidental
fire if any.

2. Ground water — Open wells near proposed site:

! Two open wells are in existence near the proposed site. One

1 well, which is near to the site about 70 to 80 mtrs. is not used for

) drinking purpose but used for the other domestic purpose such as

cloth washing, bathing etc. Other well is located about 100 mtrs.

from the site is used as a drinking water source for villagers in the

! area. Both the wells are located on upstream side of the purposed

site. The natural drain of the area flow is towards East side of the

proposed site and Zoiti river flows towards South East side. The

I natural drain of the area is opposite and towards downstream side

of the open wells hence there is no chance of any

contamination/percolation of leachate from the proposed facility
which will affect the quality of the existing well water.

3. Village Locatien:
Village Awalkhed and the complainant’s school premises is

located on the top of the slope of the area.”
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8.  The Maharashtra Pollution Control Board has also submitted note
(Exhibit “E” page 217) indicating that waste processing facility will not
result into any ground water contamination. It is also provided that

proper leachate collection and treatinent arrangement will be provided.

9. It is not necessary to make further detailed reference to the said
note annexed to the affidavit in reply, because in cur view the State
Pollution Board ought to consider imposition of terms and conditions as
part of the authrisation. Rule 6(3) provides that the authorisation is to be
issued in Form III. Form III reads as under:-
“FORM III
(See rule 6(2)
FORMAT FOR ISSUE OF AUTHORISATION

--------------------------------
ooooooooooooooooooooooooooooooo

-------------------------------

THE  oecaseasamsiveicsi VirihesKimans State Pollution Control

Board/Pollution Control Committee after examining the proposal hereby

authorises  .uivessesecssssessrens having their administrative office
at s Vbbb raness to set up and operate waste processing/waste
disposal facility at ......ceenmiennes on the terms and conditions

(including the standards to comply) attached to this authorization letter.
1. The validity of this authorization is till .............. After the validity,

renewal of authorisation is to be sought.
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5 - ST— State Pollution Control Board/Pollution Control
- Comumittee may, at any time, revoke any of the conditions
applicable under the authorisation and shall communicate the
same in writing and shall communicate the same in writing.
3. Any violation of the provision of the Municipal Solid Wastes
(Management and Handling) Rules, 2000 will attract the penal
provision of the Environment (Protection) Act, 1986 (29 of 1986).

Place .......ccennee. (Member-Secretary)

State Pollution Control Board/

Pollution Control Committee.”
It is thus clear that the terms and conditions subject to which the
authorisation is to be granted by the Pollution Control Board ought to be
attached to the authorisation letter. The observations made by the
Maharashtra Pollution Control Board in their affidavit or in the notes to
the affidavit cannot be weated as terms and conditions which would form

part of the authorisation letter.

10. As regards the petitioners’ contention that the Municipal Council
is required to obtain environment clearance under the Notification dated
14 September 2006, the contention is not well founded. All that the
Notification requires is prior environment clearance for “common
Municipal Solid Waste Management facility”. It is only when more than
one Municipal Corporation or Municipal Council propose to have
common solid waste management facility that the requirement to obtain
environment clearance under the Notification dated 14 September 2006
will arise. In the instant case it is Igatpuri Municipal Council which
proposes to have its own solid waste management facility and, therefore,

there is no requirement of prior environment clearance.
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In view of the above, we issue the following directions:-

(i) ) The Maharashtra Pollution Contrel Board shall, after giving
notice to the officers and office bearers of the Igatpuri Municipal
Council and the petitioners, consider as to which terms and
conditions ought to be attached to the authorisation letter. This
shall be done within a period of two months from today.

(i) It is clarified that till the above exercise is carried out by the
Maharashtra Pollution Control Board there is no stay against the
construction of the compound wall or construction of the road

leading to the site in question.

(iii) The learned Counsel for the Municipal Council states that it
was after the Municipal Council had granted authorisation as far
back as in 2006 that the petitioners purchased the land in question
in the year 2009 and constructed the educational centre in the year

2010. We express no opinion on this issue.

(iv) The ad-interim order dated 21 June 2010 requiring the parties
to maintain status quo is hereby modified in the aforesaid terms.
Stand over to 17 October 2011.

Parties to act on an ordinary copy of this order duly authenticated

by the Associate of this Court.

CHIEF JUSTICE

GIRISH S. GODBOLE, J.

TRUE COPY
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FARAD CONTINUATION SHEET NO.

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
APPELLATE SIDE

WRIT PETITION NO. 4548 OF 2010

'Office Notes, Office Memoranda of

Corarn, appearances; Couri’s Orders =

or directions and Regisoai’s orders. Court’s or Judge’s Orders '
Mr. R. Dada — Si. Advocate i/b. Maneksha &
Sethna for Petitioners.

Mr. S. R. Nargolkar - AGP for the State.

CORAM : D. D. SINHA AND
MRS. MRIDULA BHATKAR, J1.

DATED : JUNE 21, 2010.

BC.:

1 Heard the leamed senior counsel for the

petitioners. Issue notice, returnable on 19% July,

2016.
O 2. Parties to maintain status quo in the
— 5 meangme. .
(D. D. SINHA, J.)
b = ; _ (MRS. MRIDULA BHATKAR,J.)
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) (B .l : o
Lt
2 Sac¥n Officer
Kigh Court, & pellateBide
Bombay
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